
THE WHITE HOUSE 

WASHINGTON 

August 15, 1985 

MEMORANDUM FOR FRED F. FIELDING 

FROM: JOHN G. ROBERTS, 

SUBJECT: ImEoundment Authority 

David Chew asked our office for general information on the 
President's impoundment authority. He originally asked Joe Wright 
for such information and was provided the packet at Tab A, but 
thought a clearer exposition was necessary. I talked with Chew to 
obtain some sense of what he was interested in, and he indicated 
that the issue of impoundment was raised in general discussions of 
how to achieve budget goals. 

The attached memorandum simply outlines the requirements of the 
Impoundment Control Act of 1974, 2 u.s.c. §§ 681-688, touches upon 
the unresolved Chadha issue presented by that Act, and attempts to 
dampen any hopes that inherent constitutional impoundment authority 
may be invoked to achieve budget goals. As noted in the memo-
randum, the question of whether the President has such authority is 
not free from doubt, but I think it clear that he has none in 
normal situations, and we should discourage Chew and others from 
considering impoundment as a viable budget planning option. Our 
institutional vigilance with respect to the constitutional prerog-
atives of the presidency requires appropriate deference to the 
constitutional prerogatives of the other branches, and no area 
seems more clearly the province of Congress than the power of the 
purse. 
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THE WHITE HOUSE 
WASHINGTON 

August 15, 1985 

MEMORANDUM FOR DAVID L. CHEW 
STAFF SECRETARY 

FROM: FRED F. FIELDING 
COUNSEL TO THE PRESIDENT 

SUBJECT: Impoundrnent Authority 

You have requested general guidance on the President's authority to 
impound funds appropriated by Congress. What follows provides 
basic background on such authority as exists. It should be evident 
from the following that irnpoundment is not a promising avenue for 
resolving budget disputes with Congress on any significant scale. 

Presidential authority to impound funds appropriated by Congress is 
granted and regulated by the Irnpoundment Control Act of 1974, 
2 u.s.c. §§ 681-688. An impoundment is classified as either a 
deferral or a rescission. A rescission involves a decision not to 
spend money appropriated by Congress. A deferral involves the 
temporary withholding of or delay in obligating appropriated funds. 
A proposal to "defer" funds from one fiscal year to the next, when 
the funds are appropriated only for the first fiscal year, is in 
effect a rescission. For this reason, Congress has specified that 
a "deferral may not be proposed for any period of time extending 
beyond the end of the fiscal year" in which the deferral is 
proposed. 2 U.S.C. § 684. Both rescissions and deferrals are 
proposed with respect to particular items in a spending bill, not 
the entire bill. 

When the President decides to rescind a particular item of budget 
authority, he is required to transmit a special message to Congress 
detailing the rescission proposal. The funds in question must be 
spent unless, within 45 days, Congress has passed a rescission bill 
agreeing to all or part of the proposed rescission. 2 u.s.c. 
§ 683. 

Proposals to defer budget authority must also be transmitted to 
Congress. A single message may contain several proposed deferrals. 
Pursuant to 2 u.s.c. § 684(b), funds proposed to be deferred must 
be obligated if either House passes a resolution disapproving the 
proposed deferral. This provision is an unconstitutional legis-
lative veto under Immigration and Naturalization Service v. Chadha, 
462 U.S. 919 (1983). The critical question is whether the 
unconstitutional legislative veto is severable from the grant of 
authority to defer appropriated funds. If yes, the President would 
have the authority to defer funds, despite the objections of 
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Congress, and Congress would be required to pass a bill (over 
President's veto) to compel the obligation of deferred funds. 
court rules that the legislative veto is not severable, the 
Presidential authority to defer would fall with the veto, and 
funds would be required to be obligated. 

the 

The severabili ty question is very close. To rule that the __ legis-
lative veto is severable, a court must conclude that Congress would 
have granted deferral authority without the veto. This is a 
difficult conclusion, particularly since the President's 
"authority" to defer is phrased in terms of proposals, not actual 
deferrals. The end result of a court test in this area could well 
be the loss of Presidential deferral power. Even if a court were 
to rule in the President's favor on severability, Congress could be 
expected to act promptly to amend the Act to remove such unfettered 
Presidential authority. 

The Office of Management and Budget and the appropriations commit-
tees on the Hill have reached an informal understanding to avoid 
the Chadha problem with respect to deferrals. Under this under-
standing, Congress uses the appropriations process -- or any other 
bill about to be presented to the President -- to disapprove 
proposed deferrals, rather than the unconstitutional procedure of 
2 u.s.c. § 684(b). 

The issue has been the subject of constitutional confrontation in 
the past, but, as a general matter, the President has no inde-
pendent constitutional authority to impound funds. As then 
Assistant Attorney General William Rehnquist concluded in 1969: 

With respect to the suggestion that the President has a 
constitutional power to decline to spend appropriated 
funds, we must conclude that existence of such a broad 
power is supported by neither reason nor precedent •..• It 
is in our view extremely difficult to formulate a 
constitutional theory to justify a refusal by the 
President to comply with a Congressional directive to 
spend. It may be argued that the spending of money is 
inherently an executive function, but the execution of 
any law is, by definition, an executive function, and it 
seems an anomalous proposition that because the Executive 
branch is bound to execute the laws, it is free to 
decline to execute them •... 

The foregoing is true with respect to normal spending questions. A 
different situation may be presented with respect to spending 
directives in areas reserved to the President by the Constitution, 
such as his authority as Commander-in-Chief, or his authority over 
foreign affairs. In such areas an argument could be mounted for 
inherent authority to defer or rescind, if spending would conflict 
with a constitutional obligation vested in the President. Another 
situation that might be considered to involve inherent impoundment 
authority would be one in which the President was faced with 
conflicting statutory commands, with one statute directing that 
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funds be obligated and another forbidding the expenditure. Such a 
situation may arise in the event of a debt ceiling crisis, but the 
question of the President's authority to impound funds in such an 
event is far from clear. 
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MEMORANDUM FOR: 

FROM: 

SUBJECT: 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, O.C. 20503 

August 13, 1985 

DAVID CHEW /? 
/"/ . / 

JOE 

Control Act 

The materials at Tab A describe the process under which the 
Impoundment Control Act was carried out before Chadha. 

The Chadha decision did not affect the process with respect to 
reciss1ons. The potential problem created for deferrals was 
resolved the manner described in the memo at Tab B. That is, 
when the Congress wants to overturn a deferral it does so in 
appropriations bills rather than through a one-house veto. (As 
annotated, Dave Stockman agreed with this approach and discussed 
it with the Chairmen of the Appropriations Committees who also 
agreed). 

Please call me so we can discuss this 



EXECUTIVE OFFICE OF THE PRESJDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. 0.C. 20503 

BULLETIN NO. 75-15 May 16, 1975 

TO THE HEADS OF EXECUTIVE DEPARTMENTS AND ESTABLISHMENTS 

SUBJECT: Impoundment Control Act of 1974 

1. Purpose. This Bulletin provides information on the 
provisions of the "Impoundment Control Act of 1974,. (Title X 
of P.L. 93-344) and guidance on the preparation of agency 
apportionment and reapportionment requests. In addition, it 
provides instructions for the preparation of special and 
supplementary messages on proposed rescissions and on 
deferrals, pursuant to sections 1012, 1013, and 1014(c) of 
P.L. 93-344. 

2. Background. Title X of P.L. 93-344 repealed the 
"Federal Impoundment and Information Act" (P.L. 93-9) and 
prescribed new guidelines and procedures for. the 
establishment of reserves and other withholdings. 

a. Antideficienci Act amendment. Section 1002 amended 
the Antideficiency Act.--Under section 1002, reserves may be 
established "solely to provide for contingencies, or to 
effect savings." Thus, the Antideficiency Act no longer 
provides authority to establish reserves as a result of 
"other developments subsequent to the date on which such 
appropriation was made available." Sections 1012 and 1013, 
however, do provide authority for withholding funds for non-
Antideficiency Act reasons. Restraints on obligations for 
any reason--Antideficiency Act, policy, or other--must be 
reported to the Congress in special messages as proposed 
rescissions or as deferrals, pursuant to sections 1012 and 
1013, respectively, of P.L. 93-344. 

b. Rescissions. Section 1012 requires the President to 
transmit a special message to the Congress proposing a 
rescission whenever: 

the President determines that all or part of any 
budget authority will not be required to carry out 
the full objectives or scope of programs for which 
it is provided, 
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chat budget authority 
fiscal policy or other 
terminate low-priority 

all or part of any budget authority limited to a 
fiscal year (i.e., annual appropriations or budget 
authority for the last year of multiple-year 
appropriations) is to be reserved for the entire 
fiscal year. 

Affirmative action by the Congress in the form of an enacted 
rescission bill must be completed to rescind funds. During 
its consideration of the President's proposals, the Congress 
may adjust amounts proposed for rescission. If both Houses 
have not completed action on the bill within 4-S--Caiendar 
days of continuous session, funds must be made available for 
obligation. 

c. Defer=als. Under section 1013, the President is 
also required to report in a special message any Executive 
action or inaction that withholds or delays the obligation 
or expenditure of budget authority provided for projects or 
activities. Either House may then pass an impoundment 
resolution disapproving the deferral and requiring that the 
funds be made available for obligation. Section 1013 
contains no provision that allows the Congress to adjust 
amounts deferred by the Executive, nor does it place any 
time limitations on Congressional action disapproving a 
reported deferral. If, however, no action is taken by the 
Congress, the deferral may remain in effect until the end of 
the fiscal year, unless the special message indicates that 
an earlier release is planned. 

d. Additional reEorts. Section 1014 of the Act 
requires the President to transmit supplementary messages to 
the Congress whenever any information contained in a special 
message is revised. It also requires that a cumulative 
report on all deferrals and proposed rescissions previously 
included in special messages be to Congress by the 
10th day of each month. 

e. Role of ComEtroller General. The Comptroller 
General is required, under section 1015{a), to submit 
reports to the Congress when he finds that the President has 
failed to report a proposed rescission or deferral action. 
Actions reported by the Comptroller General under the 
authority of this section are subject to the same 
Congressional review and action as those contained in 
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Presidential messages. Under section 1015(b), the 
Comptroller General is also required to report to the 
Congress whenever he believes that the President has 
incorrectly characterized an action transmitted in a special 
message. Section 1016 further empowers him to bring suit to 
compel the Executive to make funds available for obligation 
pursuant to Congressional action or inaction which 
necessitates their release. 



XI. lHPOUNOMENT 

Definition 

An iaipoundment is an act ion or inaction by the exP.cut ive bunch that vi thholds or delays the obligation or 
expenditure of budget authority prov i.ded by Congreu. The lmpoundment Control Act (Title X of the Congreu ion al 
Budget and l1111poundment Control Act of 1974) divides impoundment into two categoriee and eetab ti ehu di et inct 
procedutH for each. A deferral ie • delay in the use of funda; a readuion ia a pruidential requut to Con-
gre•u to reacind (cancel) an appropriation or other form of budget authority. Deferral and reec inion are exclu-
eive and compreheneive categories; an impound1111ent a1at be clauifled u either a deferral or a reaciuion, but 
not H both. 

Statue 

If every executive •ct ion or inaction that slows the rate of 1pendi ng were deemed to be an inapoundment, 
there would be Nny thoonnds of b11poundmenta each year. In pr act ice 1 only dechiona to curU i.l a pending are 
reported H U.pound1111ents: act lone \lhich have other purpose• but incidently affect the t"ate of t pending are not 
recot"ded •• i111pound•nt •· For ex•ple, if an agency were to de lay the ieauance of a contract becauH of a 
dhpute a vendor, the delay would not be an impoundment; if the delay we for the purpoee of r.·ducing expendi-
turea, it would be an i•pound11111ent. The line between "root ine" adainhtrat ive act iona and iaptundente ie not 
clear and controverey occasionally ariees aa to whether a particular executive action conetitutee an iapoundaent. 
Shaihrly • there ha• been controveTay over "de facto" i111pound11111ente. For eunple, i.f an agency fa it• to hire Ill 
111ufficient nuaber of penona to proceu appl icat iona for Federal grant•, it eight end up apending leu than the 
a1111ount appropriated by Congreu1, even though it doee not expresely i11pound the fund•. Under the lapoundnrent 
Control Act, the Ccnptrol ler General 11111Ust notify Congress ..tien, in hie judgment, auch act i.one conet itute an 
h11pound•nt. 

h'oceduree 

To propoae a reac inion, the President must submit a meuage to Congreu epeci fying the •aunt to be re-: 
acinded, the account• and progra11111 involved, the eetimated fiacal and progr••tic effect•, and the reaaone for 
the reach.ion. Hore than one reecituion can be proposed in a eingle lllE!8•age. If Congreea has not approved a 
reachaion bill by the end of 45 day• of "continuous eeuion" (\lhich could be a larger nullllher of calendar daye), 
the Preeident auat uke the funde available for Pxpenditure. Congreee may rescind all, part, or none of the 
aaaount propoaed by the Pru ident. 
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The Pree ident doe• not have to releaee the fuoda prior to expiration of the 4S daye. There ue no proce-
duree under the l•poundna.ent Control Act by which Congreu nuay diupprove a propoaed reeciuion during the 45-day 
period. However• aoaae Ad•inhtutiona have followed a pol icy of releuing fund• during thie period if either the 
Houee or the Senate authoritatively indicate• that it doe• not intend to approve the reacieeion. 

Congru• can reecind budget authority after 45 day• or at anytime without • preiidential propoul. but 
•uch leai•lation would not be deMed a "reaciuion bill" •• defined by the lmpound1111ent Control Act and. con1e-
quently. th• procedure• of the Act would not •pply to it. 

To propo11e a deferral, the Pruident 11uet eoomit a aeuage to Congreu eetting forth the .nount • the af-
fected account and progr•. the reaeona for the deferral, the eathuted fiecal and prosr--t ic e·'fecte. and the 
period of tiae during which the funde are to be deferred. The Preaident aay not propoee a deferr. l for a period 
of tiae beyond the end of the fiacal year, nor 11uay he propoH a deferral wt\ ich would cauu the fund• to lapH or 
prevent an agency frOll prudently •pending iu appcoprhtion. ln cuu where fund• rE111uain available for two or 
11110re fiecal year•, the Pre1ident eay defer the funds again in a aucceaaive fiecal year. 

The Houee or Senate llMlY dieapprove a deferral by adopting an "iapound1111ent re1olut ion." There ii no time 
Hait for action on an iapound111111ent reeolution. But an i1111poundment re•olution cannot di.approve only p11rt of a 
deferral. and it cannot be •ended on the floor. However, congre•• can defer fund• by exercieing ito general 
le1ielat ive power•, in which caee it could approve put of a deferral and diaapprove the other part. Thia act ion 
would require enactment of a bill or joint re1olution. 

lf a deferral i1 diuppcoved by the House or Senate, the fund• 1111uat be ude available for obligation or 
expenditure. The Pre• ident aaay not propose a new deferral after an earlier one waa dieapproved. Furthe naore, 

' af Ur the expi ut ion of the 45-day period for re sci u iooe. he uy not propoae that the fund a be deferred (though 
80llillll.t exception• have been allowed upon the suggestion of congre111ional cCllUBitteea). 

The Houae Appropriation111 C011111ittee has jurisdiction over ruciuione and deferrah, except in the cue of 
backdoor a pending. In the Senate, deferral and re ec iu ion menage• are referred jointly to the Budget and 
Appropd.ation• Cana1111itteee ae well aa to the legi 1\at ive committeee vi th juried ict ion over the affected progr••. 

The Coaptrol ler General review all proposed reeciuion• and deferrah and advhee Congreu of their 
legality and posaible budgetary and prograa effects. The COlaptroller General aho notifies Congreu of re'-
aciuiona and deferrab not reported by the Pree ident, and he ••Y challenge the clau i ficet ion of an improperly 
cbuified reaciuion or deferral. In all cases, a notification to Congresa by the Comptroller General hu 
the aaae et.stua .1111 a meeaage from the Pre• ident. 
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If the Prea ident fa ih to releaae funde punuant to the adopt ion of an impoundnaent reeolut ion or at the 
expiration of the 45-day period for propoaed r.-ecinionn, the COU1ptrolter General ii Mpovered to bring euit in 
Federal court to c01111pel the releaae of the fund!'I. This han been a rare occurrence, however. 

Document a 

Rueinion and defern1l mee8age11 of the Preeident uaual ty are printed aa House docuaente; eo, too, are 
repart• frOlll the Comptroller General dealing vi.th impoundmentn. The Preaident aho oubeaito a ct111ulative report! 
on readuiona and deferrah each month and thia usually h pthti111hed HI a Houee docullltent. Reocheione and 
deferrah are con1111ecut ively numbered, with a aeparate aeries for each. (R82-20 vould be the twntieth reschaion 
propoaed for fhcal year 1982; 082-20 would be the tvent ieth deferral for the 111ne fhcal year.) Thh atandard-
hed numbering eyatf!lll9 111u11lte1 it pouible to track executive, hghlative, and GAO action• in congreuional docu111ent 
The Hou1111e Appropriation• 00111tmlttee maintainn a data baae on current and peat reaciaaione and deferral•. 
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